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under section 6695(c) of the Code, fail-
ure to retain a copy or list under sec-
tion 6695(d) of the Code, failure to file
a correct information return under sec-
tion 6695(e) of the Code, and negotia-
tion of a check under section 6695(f) of
the Code, in the manner stated in
§6695-1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§44.6696-1 Claims for credit or refund
by tax return preparers.

(a) In general. For rules for claims for
credit or refund by a tax return pre-
parer who prepared a return or claim
for refund for tax on wagers under sec-
tions 4401 or 4411, the rules under
§1.6696-1 of this chapter will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]

§44.7262-1 Failure to pay special tax.

Any person liable for the special tax
who does any act which makes him lia-
ble for such tax, without having paid
the tax, is, besides being liable for the
tax, subject to a fine of not less than
$1,000 and not more than $5,000.

§44.7701-1 Tax return preparer.

(a) In general. For the definition of a
tax return preparer, see §301.7701-15 of
this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]

PART 46—EXCISE TAX ON CERTAIN
INSURANCE POLICIES, SELF-IN-
SURED HEALTH PLANS, AND OBLI-
GOATIONS NOT IN REGISTERED
FORM

Subpart A—Introduction

Sec.
46.0-1 Introduction.
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SOURCE: T.D. 8497, 25 FR 6461, May 6, 1960,
unless otherwise noted.

Subpart A—Introduction

§46.0-1 Introduction.

The regulations in this part 46 relate
to the taxes on certain insurance poli-
cies and self-insured health plans im-
posed by chapter 34 of the Internal
Revenue Code and the tax on the issuer
of registration-required obligations not
issued in registered form imposed by
chapter 39 of the Internal Revenue
Code. See part 40 of this chapter for
regulations relating to returns, pay-
ments, and deposits of taxes imposed
by chapters 34 and 39.

[T.D. 8442, 57 FR 48185, Oct. 22, 1992, as
amended by T.D. 9602, 77 FR 72728, Dec. 6,
2012]

Subpart B—Tax on Policies Issued
by Foreign Insurers

§46.4371-1 Applicability of subpart.

The provisions of this subpart apply
only to premiums paid on or after Jan-
uary 1, 1966. See subpart H, part 47 of
this chapter for provisions relating to
premiums paid or charged before Janu-
ary 1, 1966. If any portion of the tax im-
posed by section 4371 was paid on the
basis of the premium charged before
January 1, 1966, in accordance with the
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provisions of §47.4371-2 of this chapter
(documentary stamp tax), then, to the
extent that such portion was paid by
stamp, no further tax is due under the
provisions of this subpart.

§46.4371-2 Imposition of tax on poli-
cies issued by foreign insurers;
scope of tax.

(a) Certain insurance policies, and in-
demnity, fidelity, or surety bonds. Sec-
tion 4371(1) imposes a tax upon each
policy of insurance (other than those
referred to in paragraph (b) of this sec-
tion), upon each indemnity, fidelity, or
surety bond, or upon each certificate,
binder, covering note, receipt, memo-
randum, cablegram, letter, or other in-
strument by whatever name called,
whereby a contract of insurance or an
obligation in the nature of an indem-
nity, fidelity, or surety bond is made,
continued, or renewed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as insurer (unless the policy
or other instrument is signed or
countersigned by an officer or agent of
the insurer in a State, Territory, or the
District of Columbia in which the in-
surer is authorized to do business); and
either

(2) To or for, or in the name of, a do-
mestic corporation, domestic partner-
ship, or an individual resident of the
United States, against or with respect
to hazards, risks, losses, or liabilities
wholly or partly within the United
States; or

(3) To or for, or in the name of, a for-
eign corporation, foreign partnership,
or nonresident individual, engaged in a
trade or business within the United
States with respect to hazards, risks,
or liabilities wholly within the United
States.

For definition of the term ‘“‘indemnity
bond,” see section 4372(c).

(b) Life insurance, sickness, and acci-
dent policies, and annuity contracts. Un-
less the insurer is subject to tax under
section 819, section 4371(2) imposes a
tax upon each policy of insurance or
annuity contract, or upon each certifi-
cate, binder, covering note, receipt,
memorandum, cablegram, letter, or
other instrument by whatever name
called, whereby a contract of insurance
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or an annuity contract is made, contin-
ued, or renewed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as insurer (unless the policy
or other instrument is signed or
countersigned by an officer or agent of
the insurer in a State, Territory, or the
District of Columbia in which such in-
surer is authorized to do business); and

(2) To any person with respect to the
life or hazards to the person of a cit-
izen or resident of the United States.

(c) Reinsurance. Section 4371(3) im-
poses a tax upon each policy of reinsur-
ance, certificate, binder, covering note,
receipt, memorandum, cablegram, let-
ter, or other instrument by whatever
name called, whereby a contract of re-
insurance is made, continued, or re-
newed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as reinsurer (unless the pol-
icy or other instrument is signed or
countersigned by an officer or agent of
the reinsurer in a State, Territory, or
the District of Columbia in which such
reinsurer is authorized to do business);
and

(2) To any person against, or with re-
spect to, any of the hazards, risks,
losses, or liabilities covered by con-
tracts of the type described in section
4371 (1) or (2).

(d) Exempt indemnity bonds. The tax
imposed by section 4371 does not apply
to any indemnity bond described in
section 4373(2).

§46.4371-3 Rate and computation of
tax.

(a) Rate of tax. (1) The tax under sec-
tion 4371(1) is imposed at the rate of 4
cents on each dollar, or fractional part
thereof, of the premium payment.

(2) The tax under section 4371 (2) and
(3) is imposed at the rate of 1 cent on
each dollar, or fractional part thereof,
of the premium payment.

(b) Meaning of premium payment. For
purposes of this subpart, the term
“premium payment’’ means the consid-
eration paid for assuming and carrying
the risk or obligation, and includes any
additional assessment or charge paid
under the contract, whether payable in
one sum or installments.
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§46.4371-4 Records required with re-
spect to foreign insurance policies.

(a) Each person required under the
provisions of §46.4374-1 to remit the tax
imposed by section 4371 shall keep or
cause to be kept accurate records of all
policies or other instruments subject
to such tax upon which premiums have
been paid. Such records must identify
each such policy or other instrument
in such a manner as to clearly estab-
lish the following: (1) The gross pre-
mium paid; (2) whether such policy or
other instrument is (i) a policy of cas-
ualty insurance or an indemnity bond
subject to tax under section 4371(1), (ii)
a policy of life, sickness, or accident
insurance or an annuity contract sub-
ject to tax under section 4371(2), or (iii)
a policy of reinsurance subject to tax
under section 4371(3); (3) the identity of
the insured (as defined in section
4372(d)); (4) the identity of the foreign
insurer or reinsurer (as defined in sec-
tion 4372(a)); and (5) the total premium
charged and, if the premium is to be
paid in installments, the amount and
anniversary date of each such install-
ment.

(b) The records required under the

provisions of this section must be kept
on file at the place of business or at
some other convenient location, for a
period of at least 3 years from the date
any part of the tax became due or the
date any part of the tax is paid, which-
ever is later, in such manner as to be
readily accessible to authorized inter-
nal revenue officers or employees. The
person having control or possession of
a policy or other instrument subject to
tax under section 4371 shall retain such
policy or other instrument for at least
3 years from the date any part of the
tax with respect to such policy was
paid.
[T.D. 7023, 35 FR 1012, Jan. 24, 1970. Redesig-
nated by T.D. 8328, 56 FR 189, Jan. 3, 1991, as
amended by T.D. 8442, 57 FR 48186, Oct, 22,
1992]

§46.4374-1 Liability for tax.

(a) In general. Any person who makes,
signs, issues, or sells any of the docu-
ments and instruments subject to the
tax, or for whose use or benefit the
same are made, signed, issued, or sold,
shall be liable for the tax imposed by
section 4371. For purposes of this sec-
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tion, in the case of a reinsurance policy
that is subject to the tax imposed by
section 4371(3), other than assumption
reinsurance, the insured person on the
underlying insurance policy, the risk of
which is covered in whole or in part by
such reinsurance policy, shall not con-
stitute a person for whose use or ben-
efit the reinsurance policy is made,
signed, issued, or sold.

(b) When liability for tax attaches. The
liability for the tax imposed by section
4371 shall attach at the time the pre-
mium payment is transferred to the
foreign insurer or reinsurer (including
transfers to any bank, trust fund, or
similar recipient, designated by the
foreign insurer or reinsurer), or to any
nonresident agent, solicitor, or broker.
A person required to pay tax under this
section may remit such tax before the
time the tax attaches if he Kkeeps
records consistent with such practice.

(c) Payment of tax. The tax imposed
by section 4371 shall be paid on the
basis of a return by the person who
makes payment of the premium to a
foreign insurer or reinsurer or to any
nonresident agent, solicitor, or broker.
If the tax is not paid by the person who
paid the premium, the tax imposed by
section 4371 shall be paid on the basis
of a return by any person who makes,
signs, issues, or sells any of the docu-
ments or instruments subject to the
tax imposed by section 4371, or for
whose use or benefit such document or
instrument is made, signed, issued, or
sold.

(d) Penalty for failure to pay tax. Any
person who fails to comply with the re-
quirements of this section with intent
to evade the tax shall, in addition to
other penalties provided therefor, pay a
fine of double the amount of tax. (See
section 7270.)

(e) Effective date. This section is ap-
plicable for premiums paid on or after
November 27, 2002.

[T.D. 9024, 67 FR 70846, Nov. 27, 2002]

Subpart C—Fees on Insured and
Self-insured Health Plans

SOURCE: T.D. 9602, 77 FR 72728, Dec. 6, 2012,
unless otherwise noted.
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§46.4375-1 Fee on issuers of specified
health insurance policies.

(a) In general. An issuer of a specified
health insurance policy is liable for a
fee imposed by section 4375 for policy
years ending on or after October 1, 2012,
and before October 1, 2019. Paragraph
(b) of this section provides definitions
that apply for purposes of section 4375
and this section. Paragraph (c¢) of this
section provides rules for calculating
the fee under section 4375. Paragraph
(d) of this section provides the applica-
bility date. For rules relating to filing
the required return and paying the fee,
see §§40.6011(a)-1 and 40.6071(a)-1 of this
chapter.

(b) Definitions. The following defini-
tions apply for purposes of section 4375
and this section. See also §46.4377-1 for
additional definitions.

(1) Specified health insurance policy—
(i) In general. Except as provided in
paragraph (b)(1)(ii) of this section and
§46.4377-1, specified health insurance pol-
icy means any accident and health in-
surance policy (including a policy
under a group health plan) issued with
respect to individuals residing in the
United States (as defined in §46.4377—
1(a)(2)), including prepaid health cov-
erage arrangements described in para-
graph (b)(2) of this section. Specified
health insurance policy also includes
any policy that provides accident and
health coverage to an active employee,
former employee, or qualifying bene-
ficiary, as continuation coverage re-
quired under the Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA) or similar continuation cov-
erage under other Federal law or state
law.

(ii) Exceptions. The term specified
health insurance policy does not in-
clude—

(A) Any insurance policy if substan-
tially all of its coverage is of excepted
benefits described in section 9832(c);

(B) Any group policy issued to an em-
ployer where the facts and cir-
cumstances show that the group policy
was designed and issued specifically to
cover primarily employees who are
working and residing outside of the
United States (as defined in §46.4377—
1(a)(3));

(C) Any stop loss or indemnity rein-
surance policy; or
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(D) Any insurance policy to the ex-
tent it provides an employee assistance
program, disease management pro-
gram, or wellness program if the pro-
gram does not provide significant bene-
fits in the nature of medical care or
treatment.

(iii) Stop loss policy. For purposes of
paragraph (b)(1)(ii) of this section, stop
loss policy means an insurance policy in
which—

(A) The insurer that issues the policy
to a person establishing or maintaining
a self-insured health plan becomes lia-
ble for all, or an agreed upon portion
of, losses that person incurs in cov-
ering the applicable lives in excess of a
specified amount; and

(B) The person establishing or main-
taining the self-insured health plan re-
tains its liability to, and its contrac-
tual relationship with, the applicable
lives covered.

(iv) Indemnity reinsurance policy. For
purposes of paragraph (b)(1)(ii) of this

section, indemnity reinsurance policy
means an agreement between two or
more insurance companies under
which—

(A) The reinsuring company agrees to
accept and to indemnify the issuing
company for all or part of the risk of
loss under policies specified in the
agreement; and

(B) The issuing company retains its
liability to, and its contractual rela-
tionship with, the applicable lives cov-
ered.

(2) Prepaid health coverage arrange-
ment. The term prepaid health coverage
arrangement means an arrangement
under which fixed payments or pre-
miums are received as consideration
for a person’s agreement to provide or
arrange for the provision of accident
and health coverage to individuals re-
siding in the United States, regardless
of how such coverage is provided or ar-
ranged to be provided. For example,
any hospital or medical service policy
or certificate, hospital or medical serv-
ice plan contract, or health mainte-
nance organization contract is a speci-
fied health insurance policy.

(c) Calculation of fee—(1) In general.
The amount of the fee for a policy for
a policy year is equal to the product of
the average number of lives covered
under the policy for the policy year
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(determined in accordance with para-
graphs (¢)(2) and (c)(3) of this section)
and the applicable dollar amount (de-
termined in accordance with paragraph
(c)(4) of this section). For purposes of
computing the fee under this paragraph
(c), in the case of an issuer that deter-
mines the average number of lives cov-
ered for all policies in effect during a
calendar year using the member
months method under paragraph
(c)(2)(v) of this section or the state
form method under paragraph (c)(2)(vi)
of this section, the applicable dollar
amount with respect to such issuer’s
policies for such calendar year is the
applicable dollar amount for policy
years ending on December 31 of such
calendar year (determined in accord-
ance with paragraph (c)(4) of this sec-
tion), except that the applicable dollar
amount with respect to such an issuer’s
policies for calendar year 2019 is the ap-
plicable dollar amount for policy years
ending on September 30, 2019. For more
information, see the examples in para-
graphs (c)(2)(iii)(B), (€)(2)(iv)(B),
(©)(2)(v)(B), and (c)(2)(vi)(B) of this sec-
tion.

(2) Determination of the average num-
ber of lives covered under a policy—@i) In
general. To determine the average num-
ber of lives covered under a specified
health insurance policy during a policy
year, an issuer must use one of the fol-
lowing methods—

(A) The actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (¢)(2)(iv) of this section);

(C) The member months method (de-
scribed in paragraph (c¢)(2)(v) of this
section); or

(D) The state form method (described
in paragraph (c)(2)(vi) of this section).

(ii) Consistency requirements. An
issuer must use the same method of
calculating the average number of lives
covered under a policy consistently for
the duration of the year. In addition,
for all policies for which a liability is
reported on a Form 720, ‘“‘Quarterly
Federal Excise Tax Return,” for a par-
ticular year, the issuer must use the
same method of computing lives cov-
ered. An issuer that determines the av-
erage number of lives covered by using
the actual count method described in
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paragraph (c)(2)(iii) of this section or
the snapshot method described in para-
graph (c)(2)(iv) of this section may
change its method of computing the
average lives covered to the snapshot
method or actual count method, re-
spectively, provided that the issuer
uses the same method for computing
the average lives covered for all poli-
cies for which a liability is reported on
the Form 720 for that year. For exam-
ple, an issuer with a policy having a
policy year that ends on June 30, Pol-
icy A, may determine the average num-
ber of lives covered under Policy A for
July 1, 2013, to June 30, 2014, using the
actual count method if the issuer uses
the actual count method for all poli-
cies for which a liability will be re-
ported on the Form 720 due by July 31,
2015 (the due date for return that will
include the liability for the July 2013
to June 2014 policy year for Policy A).
The issuer may change its method for
determining the average number of
lives covered under Policy A to the
snapshot method for the July 1, 2014, to
June 30, 2015, policy year, provided that
the snapshot method is used for all
policies for which a liability will be re-
ported on the Form 720 due by July 31,
2016 (the due date for return that will
include the liability for the July 2014
to June 2015 policy year for Policy A).
An issuer that determines the average
number of lives covered by using the
member months method under para-
graph (c)(2)(v) of this section or the
state form method under paragraph
(c)(2)(vi) of this section must use the
same method for calculating lives cov-
ered for all policy years for which the
fee applies.

(iii) Actual count method—(A) Calcula-
tion method. An issuer may determine
the average number of lives covered
under a policy for a policy year by add-
ing the total number of lives covered
for each day of the policy year and di-
viding that total by the number of days
in the policy year.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Insurance Company A issues
three policies that are in effect during 2014,
Group Health Insurance Policy A, which has
a policy year from December 1 to November
30, Group Health Insurance Policy B, which
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has a policy year from March 1 to February
28, and Group Health Insurance Policy C,
which has a policy year from January 1 to
December 31. To calculate the average num-
ber of lives covered for 2014, Insurance Com-
pany A must calculate the average number
of lives covered for each of its three policies
for the policy year that ends in 2014. Insur-
ance Company A chooses to use the actual
count method under paragraph (c¢)(2)(iii)(A)
of this section to determine average lives
covered for policies having a policy year that
ends in 2014. Insurance Company A cal-
culates the sum of lives covered under Policy
A for each day of the policy year ending No-
vember 30, 2014, as 3,285,000. The average
number of lives covered under Policy A for
the policy year ending November 30, 2014, is
3,285,000 divided by 365, or 9,000. Insurance
Company A calculates the sum of lives cov-
ered under Policy B for each day of the pol-
icy year ending February 28, 2014, as 547,500.
The average number of lives covered under
Policy B for the policy year ending on Feb-
ruary 28, 2014, is 547,500 divided by 365, or
1,5600. Insurance Company A calculates the
sum of lives covered under Policy C for each
day of the policy year ending December 31,
2014, as 4,380,000. The average number of lives
covered under Policy C for the policy year
ending December 31, 2014, is 4,380,000 divided
by 365, or 12,000. To calculate the section 4375
fee under paragraph (c)(1) of this section for
calendar year 2014, Insurance Company A
must first determine the applicable dollar
amount for each policy under paragraph
(c)(4) of this section and multiply that
amount by the average number of lives cov-
ered for that policy. Insurance Company A
then adds the total fees for all three policies
to determine the total fee under section 4375
that it must pay for calendar year 2014.

(iv) Snapshot method—(A) Calculation
method. An issuer may determine the
average number of lives covered under
a policy for a policy year by adding the
totals of lives covered on a date during
the first, second, or third month of
each quarter (or more dates in each
quarter if an equal number of dates is
used for each quarter), and dividing
that total by the number of dates on
which a count is made. For purposes of
this paragraph (c)(2)(iv)(A), each date
used for the second, third and fourth
quarters must be within three days of
the date in that quarter that cor-
responds to the date used for the first
quarter, and all dates used must be
within the same policy year. If an
issuer uses multiple dates for the first
quarter, the issuer must use dates in
the second, third, and fourth quarters
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that correspond to each of the dates
used for the first quarter or are within
three days of such corresponding dates,
and all dates used must be within the
same policy year. The 30th and 31st day
of a month are treated as the last day
of the month for purposes of deter-
mining the corresponding date for any
month that has fewer than 31 days (for
example, if either March 30 or March 31
is used as a counting date for a cal-
endar year policy, June 30 is the cor-
responding date for the second quar-
ter).

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iv)(A) of this section:

Example. (i) Insurance Company B issues
three policies with 12-month policy years
that end in 2014, Group Health Insurance Pol-
icy A, which has a policy year from Decem-
ber 1 to November 30, Group Health Insur-
ance Policy B, which has a policy year from
March 1 to February 28, and Group Health
Insurance Policy C, which has a policy year
from January 1 to December 31. To calculate
the average number of lives covered for 2014,
Insurance Company B must calculate the av-
erage number of lives covered for each of its
three policies for the policy year that ends in
2014. Insurance Company B chooses to deter-
mine the average lives covered using the
snapshot method for all policies that have a
policy year that ends in 2014 and chooses to
count lives covered on a single date of the
first month of each quarter of the policy
years. Thus, for Policy A, Insurance Com-
pany B must count lives covered on a single
date falling in each of December 2013, March
2014, June 2014 and September 2014; for Pol-
icy B, Insurance Company B must count
lives covered on a single date falling in each
of March 2014, June 2014, September 2014 and
December 2014; and for Policy C, Insurance
Company B must count lives covered on a
single date falling in each of January 2014,
April 2014, July 2014 and October 2014. In ad-
dition, the date for each of the second, third,
and fourth quarters must fall within three
days of the date in such quarter that cor-
responds to the date used for the first quar-
ter, and must fall within the same policy
year.

(ii) On December 6, 2013, Policy A covers
8,900 lives, on March 7, 2014, 9,100 lives, on
June 6, 2014, 9,050 lives, and on September 5,
2014, 9,050 lives. Insurance Company B treats
the average number of lives covered under
Policy A for the policy year ending Novem-
ber 30, 2014, as 36,100 (8,900 + 9,100 + 9,050 +
9,050) divided by 4, or 9,025.

(iii) On March 4, 2013, Policy B covers 1,500
lives, on June 7, 2013, 1,350 lives, on Sep-
tember 6, 2013, 1,400 lives, and on December 6,
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2013, 1,550 lives. Insurance Company B treats
the average number of lives covered under
Policy B for the policy year ending February
28, 2014, as 5,800 (1,500 + 1,350 + 1,400 + 1,550)
divided by 4, or 1,450.

(iv) On January 6, 2014, Policy C covers
12,500 lives, on April 4, 2014, 12,250 lives, on
July 7, 2014, 12,000 lives, and on October 3,
2014, 11,250 lives. Insurance Company B treats
the average number of lives covered under
Policy C for the policy year ending Decem-
ber 31, 2014, as 47,750 (12,500 + 12,250 + 12,000 +
11,250) divided by 4, or 12,000.

(v) To calculate the section 4375 fee under
paragraph (c)(1) of this section for calendar
year 2014, Insurance Company B must first
determine the applicable dollar amount for
each policy under paragraph (c)(4) of this
section and multiply that amount by the
number of average lives covered for that pol-
icy. Insurance Company B then adds the
total fees for all three policies to determine
the total fee under section 4375 that it must
pay for calendar year 2014.

(v) Member months method—(A) Cal-
culation method. An issuer may deter-
mine the average number of lives cov-
ered under all policies in effect for a
calendar year based on the member
months (an amount that equals the
sum of the totals of lives covered on
pre-specified days in each month of the
reporting period) reported on the Na-
tional Association of Insurance Com-
missioners (NAIC) Supplemental
Health Care Exhibit filed for that cal-
endar year. Under this method, the av-
erage number of lives covered under
the policies in effect for the calendar
year equals the member months di-
vided by 12.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(V)(A) of this section:

Example. Insurance Company C chooses to
determine the average number of lives cov-
ered for all years to which the section 4375
fee applies using the member months method
of paragraph (c)(2)(v)(A) of this section. In-
surance Company C reports 12,000,000 as its
member months on the NAIC Supplemental
Health Care Exhibit filed for calendar year
2013. Under the member months method, In-
surance Company C calculates the average
number of lives covered for all its specified
health insurance policies in force during cal-
endar year 2013 by dividing 12,000,000 (mem-
ber months) by 12 (number of months in the
reporting period), which equals 1,000,000. To
determine the section 4375 fee it must pay
for calendar year 2013, Insurance Company C
multiplies 1,000,000 by the applicable dollar
amount that is in effect at the end of the cal-
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endar year under paragraph (c)(4) of this sec-
tion.

(vi) State form method—(A) Calculation
method. An issuer that is not required
to file NAIC annual financial state-
ments may determine the number of
lives covered under all policies in effect
for the calendar year using a form that
is filed with the issuer’s state of domi-
cile and a method similar to that de-
scribed in paragraph (c)(2)(v) of this
section, if the form reports the number
of lives covered in the same manner as
member months are reported on the
NAIC Supplemental Health Care Ex-
hibit.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(vi)(A) of this section:

Example. Insurance Company D is not re-
quired to file the NAIC Supplemental Health
Care Exhibit, but files a form with its state
of domicile. Insurance Company D chooses to
determine the average number of lives cov-
ered for all years to which the section 4375
fee applies using the state form method of
paragraph (c)(2)(vi)(A) of this section. The
state form reports the number of lives cov-
ered in the same manner as member months
is reported on the NAIC Supplemental
Health Care Exhibit. For calendar year 2013,
Insurance Company D reports 12,000,000 as its
equivalent member months on the state
form. Under the state form method, Insur-
ance Company D calculates the average
number of lives covered for all of its speci-
fied health insurance policies in force during
calendar year 2013 by dividing 12,000,000
(equivalent member months) by 12 (number
of months in the reporting period), which
equals 1,000,000. To determine the section
4375 fee it must pay for calendar year 2013,
Insurance Company D multiplies 1,000,000 by
the applicable dollar amount that is in effect
at the end of the calendar year under para-
graph (c)(4) of this section.

(3) Special rules for the first year and
the last year the fee is in effect—(i) Cal-
culation of the average number of lives
covered under the policy for the first year
the fee is in effect. For issuers that de-
termine the average number of lives
covered using data reported on the 2012
NAIC Supplemental Health Care Ex-
hibit or a permitted state form that
covers the 2012 calendar year, the aver-
age number of lives covered under all
policies in effect for the 2012 calendar
year equals the average number of lives
covered for that year (as determined
under paragraph (c)(2)(v) or (vi) of this
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section) multiplied by %. The resulting
number is deemed to be the average
number of lives covered for policies
with policy years ending on or after
October 1, 2012, and before January 1,
2013. For policy years beginning before
May 14, 2012, and ending on or after Oc-
tober 1, 2012, issuers that determine the
average number of lives covered using
the actual count method under para-
graph (c¢)(2)(iii) of this section may cal-
culate the average number of lives cov-
ered using data from the period begin-
ning May 14, 2012, through the end of
the policy year. For policy years begin-
ning before May 14, 2012, and ending on
or after October 1, 2012, issuers that de-
termine the average number of lives
covered using the snapshot method
under paragraph (c)(2)(iv) of this sec-
tion may calculate the average number
of lives covered using dates from the
quarters remaining in the policy year
starting on or after May 14, 2012. If an
abbreviated year is used, the issuer will
divide the number of lives covered by
the number of days from May 14, 2012,
through the end of the policy year (for
the actual count method) or the num-
ber of days on which a count was made
(for the snapshot method).

(ii) Calculation of the average number
of lives covered under the policy for the
last year the fee is in effect. For issuers
that determine the average number of
lives covered using data reported on
the 2019 NAIC Supplemental Health
Care Exhibit or a permitted state form
that covers the 2019 calendar year, the
average number of lives covered for all
policies in effect during the 2019 cal-
endar year equals the average number
of lives covered for that year (as deter-
mined under paragraph (c)(2)(v) or (vi)
of this section) multiplied by % The
resulting number is deemed to be the
average number of lives covered for
policies with policy years ending on or
after January 1, 2019, and before Octo-
ber 1, 2019.

(iii) Examples. The following exam-
ples illustrate the principles of para-
graph (¢)(3) of this section:

Example 1. Insurance Company E issues
Group Health Insurance Policy C, which has
a policy year that ends on November 30, 2012.
Insurance Company E determines the aver-
age number of lives covered under a policy
by using the actual count method. Under
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that method, for that policy year, Insurance
Company E calculates the sum of lives cov-
ered under Policy C for each day between
May 14, 2012, and November 30, 2012, as 10,000.
The average number of lives covered under
Policy C for that policy year is 10,000 divided
by the number of days from May 14, 2012,
through November 30, 2012. Alternatively, In-
surance Company E could have counted the
number of lives covered for the entire policy
year and divided the sum by 365.

Example 2. Insurance Company F reports
12,000,000 as its member months on its NAIC
Supplemental Health Care Exhibit filed for
calendar year 2012. Under the member
months method, Insurance Company F cal-
culates the average number of lives covered
for 2012 by dividing 12,000,000 (member
months) by 12 (number of months in the re-
porting period), and then multiplying the re-
sult (1,000,000) by Y4, which equals 250,000. Ac-
cordingly, the average number of lives cov-
ered for policies with policy years ending on
or after October 1, 2012, and before January 1,
2013, is 250,000.

(4) Applicable dollar amount. For pol-
icy years ending on or after October 1,
2012, and before October 1, 2013, the ap-
plicable dollar amount is $1. For policy
years ending on or after October 1, 2013,
and before October 1, 2014, the applica-
ble dollar amount is $2. For any policy
year ending in any Federal fiscal year
beginning on or after October 1, 2014,
the applicable dollar amount is the
sum of—

(i) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the Na-
tional Health Expenditures most re-
cently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(d) Effective/Applicability date. This
section applies for policies with policy
years ending on or after October 1, 2012,
and before October 1, 2019.

§46.4376-1 Fee on sponsors of self-in-
sured health plans.

(a) In general—(1) General rule. A plan
sponsor of an applicable self-insured
health plan is liable for a fee imposed
by section 4376 for plans with plan
years ending on or after October 1, 2012,
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and before October 1, 2019. Paragraph
(b) of this section provides the defini-
tions that apply for purposes of section
4376 and this section. Paragraph (c) of
this section provides the requirements
for calculating the fee imposed by sec-
tion 4376. Paragraph (d) of this section
provides the applicability date. For
rules relating to filing the required re-
turn and paying the fee, see
§§40.6011(a)-1 and 40.6071(a)-1.

(2) [Reserved]

(b) Definitions. The following defini-
tions apply for purposes of section 4376
and this section. See §46.4377-1 for ad-
ditional definitions.

(1) Applicable self-insured health plan—
(i) In general. Except as provided in
paragraph (b)(1)(ii) of this section and
§46.4377-1, applicable self-insured health
plan means a plan that provides for ac-
cident and health coverage (within the
meaning of §46.4377-1(a)) if any portion
of the coverage is provided other than
through an insurance policy and the
plan is established or maintained—

(A) By one or more employers for the
benefit of their employees or former
employees;

(B) By one or more employee organi-
zations for the benefit of their mem-
bers or former members;

(C) Jointly by one or more employers
and one or more employee organiza-
tions for the benefit of employees or
former employees;

(D) By a voluntary employees’ bene-
ficiary association, as described in sec-
tion 501(c)(9);

(E) By an organization described in
section 501(c)(6); or

(F) By a multiple employer welfare
arrangement (as defined in section 3(40)
of the Employee Retirement Income
Security Act of 1974 (ERISA)), a rural
electric cooperative (as defined in sec-
tion 3(40)(B)(iv) of ERISA), or a rural
cooperative association (as defined in
section 3(40)(B)(v) of ERISA).

(i1) Exceptions. The term applicable
self-insured health plan does not include
any of the following:

(A) A plan that provides benefits sub-
stantially all of which are excepted
benefits, as defined in section 9832(c).
For example, a health flexible spending
arrangement (health FSA) (as de-
scribed in section 106(c)(2)) that satis-
fies the requirements to be treated as
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an excepted benefit under section
9832(c) and §54.9831-1(c)(3)(v) of this
chapter is not an applicable self-in-
sured health plan. A health FSA that is
not treated as an excepted benefit
under section 9832(c) and §54.9831-
1(c)(3)(v) is an applicable self-insured
health plan.

(B) An employee assistance program,
disease management program, or
wellness program if the program does
not provide significant benefits in the
nature of medical care or treatment.

(C) A plan that, as demonstrated by
the facts and circumstances sur-
rounding the adoption and operation of
the plan, was designed specifically to
cover primarily employees who are
working and residing outside the
United States (as defined in §46.4377—
1(a)(3)).

(ii1) Multiple self-insured arrangements
established or maintained by the same
plan sponsor. For purposes of section
4376, two or more arrangements estab-
lished or maintained by the same plan
sponsor that provide for accident and
health coverage (within the meaning of
§46.4377-1(a)) other than through an in-
surance policy and that have the same
plan year may be treated as a single
applicable self-insured health plan for
purposes of calculating the fee imposed
by section 4376. For example, if a plan
sponsor establishes or maintains a self-
insured arrangement providing major
medical benefits, and a separate self-
insured arrangement with the same
plan year providing prescription drug
benefits, the two arrangements may be
treated as one applicable self-insured
health plan so that the same life cov-
ered under each arrangement would
count as only one covered life under
the plan for purposes of calculating the
fee. Similarly, if a plan sponsor pro-
vides a Health Reimbursement Ar-
rangement (HRA) and another applica-
ble self-insured health plan that pro-
vides major medical coverage, the HRA
and the major medical plan may be
treated as one applicable self-insured
health plan if the HRA and the self-in-
sured plan have the same plan year.

(iv) Examples. The following examples
illustrate the principle of this para-
graph (b)(1):

Example 1. (i) Plan Sponsor D sponsors and
maintains three separate plans to provide
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certain benefits to its employees—Plan 501,
Plan 502, and Plan 503.

(ii) Plan 501 is a calendar year plan that
provides accident and health benefits, other
than through insurance (that is, on a self-in-
sured basis), to employees of Plan Sponsor D.
Plan 502 is a calendar year HRA that can be
used to pay for qualified accident and med-
ical expenses for employees of Plan Sponsor
D and their eligible dependents. Plan 503 pro-
vides dental and vision benefits for employ-
ees of Plan Sponsor D and eligible depend-
ents, other than through insurance (that is,
on a self-insured basis).

(iii) Because Plan 501 and Plan 502 provide
accident and health coverage (within the
meaning of §46.4377-1(a)) and are maintained
by Plan Sponsor D for the benefit of its em-
ployees, Plans 501 and 502 are applicable self-
insured health plans that are subject to the
fee imposed by section 4376. Because dental
and vision benefits are excepted benefits, as
defined in section 9832(c), Plan 503 is not an
applicable self-insured health plan subject to
the section 4376 fee. Under the special rule
set forth in §46.4376-2(b)(1)(iii), Plan Sponsor
D may treat Plans 501 and 502 (both self-in-
sured plans with a calendar year plan year)
as a single plan for purposes of calculating
the fee imposed by section 4376.

Example 2. Same facts as Example 1, except
Plan 503 is not a Plan that provides dental
and vision benefits, but rather a plan that
provides accident and health coverage solely
to employees who are working and residing
outside the United States and does not pro-
vide any benefits to employees who are not
working and residing outside the United
States. Plan 503 is designed specifically to
provide coverage to employees working and
residing outside the United States because it
limits coverage to these employees. There-
fore, in accordance with the exception de-
scribed in §46.4376-1(b)(1)(ii)(C), Plan 503 is
not an applicable self-insured health plan.

(2) Plan sponsor—(i) In general. The
term plan sponsor means—

(A) The employer, in the case of an
applicable self-insured health plan es-
tablished or maintained by a single em-
ployer;

(B) The employee organization, in
the case of an applicable self-insured
health plan established or maintained
by an employee organization;

(C) The joint board of trustees, in the
case of a multiemployer plan (as de-
fined in section 414(f));

(D) The committee, in the case of a
multiple employer welfare arrange-
ment (as defined in section 3(40) of
ERISA);

(E) The cooperative or association
that establishes or maintains an appli-
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cable self-insured health plan estab-
lished or maintained by a rural electric
cooperative (as defined in section
3(40)(B)(iv) of ERISA) or rural coopera-
tive association (as defined in section
3(40)(B)(v) of ERISA);

(F) The trustee, in the case of an ap-
plicable self-insured health plan estab-
lished or maintained by a voluntary
employees’ beneficiary association
(meaning that the voluntary employ-
ees’ Dbeneficiary association is not
merely serving as a funding vehicle for
a plan that is established or main-
tained by an employer or other person);
or

(G) In the case of an applicable self-
insured health plan the plan sponsor of
which is not described in paragraphs
(b)(2)(1)(A) through (F) of this section,
the person identified by the terms of
the document under which the plan is
operated as the plan sponsor, or the
person designated by the terms of the
document under which the plan is oper-
ated as the plan sponsor for section
4376 purposes, provided that designa-
tion is made in writing, and that per-
son has consented to the designation in
writing, by no later than the date by
which the return paying the fee under
section 4376 for that plan year is re-
quired to be filed, after which date that
designation for that plan year may not
be changed or revoked, and provided
further that a person may be des-
ignated as the plan sponsor only if the
person is one of the persons estab-
lishing or maintaining the plan (for ex-
ample, one of the employers that estab-
lishes or maintains the plan with one
or more other employers or employee
organizations).

(H) In the case of an applicable self-
insured health plan the sponsor of
which is not described in paragraphs
()(2)(A)(A) through (F) of this section,
and for which no identification or des-
ignation of a plan sponsor has been
made pursuant to paragraph (b)(2)(i)(G)
of this section, each employer that es-
tablishes or maintains the plan (with
respect to employees of that em-
ployer), each employee organization
that establishes or maintains the plan
(with respect to members of that em-
ployee organization), and each board of
trustees, cooperative, or association
that establishes or maintains the plan,
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meaning that each plan sponsor must
file a separate Form 720, ‘‘Quarterly
Federal Excise Tax Return,” reflecting
its separate liability under section
43176.

(ii) Examples. The following examples
illustrate the principles of paragraph
(b)(2) of this section:

Example 1. (i) Corporation XYZ is a holding
company with no employees that owns all
the issued and outstanding shares of Em-
ployer X, Employer Y, and Employer Z. Em-
ployer X, Employer Y, and Employer Z have
established the XYZ Group Health Plan to
provide accident and health coverage, pro-
vided other than through an insurance pol-
icy, for the benefit of their employees. The
XYZ Group Health Plan has a calendar year
plan year. In addition, there is no plan spon-
sor identified or designated in the plan docu-
ment.

(ii) Because the XYZ Group Health Plan
provides accident and health coverage other
than through an insurance policy, and is es-
tablished by one or more employers for the
benefit of their employees, the XYZ Group
Health Plan is an applicable self-insured
health plan under section 4376(c)(2)(A) and
paragraph (b)(1)(1)(A) of this section. Because
a plan sponsor is not identified or designated
in the governing plan document, the plan
sponsor, for purposes of section 4376, is deter-
mined under paragraph (b)(2)(1)(H) of this
section as each employer that establishes or
maintains the plan (Employer X, Employer
Y, and Employer Z), each with respect to its
employees covered under the plan. Accord-
ingly, Employer X, Employer Y, and Em-
ployer Z each must file a Form 720 reflecting
their separate liabilities under section 4376,
calculated based on lives covered that are
employees of that employer (or spouses, de-
pendents, or other beneficiaries of employees
of that employer) and the applicable dollar
amount in effect for the plan year.

Example 2. The same facts as Example 1, ex-
cept that the governing plan document des-
ignates Employer X as the plan sponsor of
the XYZ Group Health Plan for purposes of
the fee under section 4376 and Employer X
consents to this designation no later than
the due date for paying the fee under section
4376. Accordingly, the plan sponsor for pur-
poses of section 4376 is determined under
paragraph (b)(2)(i)(G) of this section as Em-
ployer X. Employer X must file a Form 720
reflecting liabilities under section 4376, cal-
culated based upon lives covered that are
employees of Employer X, Employer Y, or
Employer Z, or spouses, dependents, or other
beneficiaries of employees of those employ-
ers and the applicable dollar amount in ef-
fect for the plan year.
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(c) Calculation of fee—(1) In general.
The amount of the fee for a plan year
is equal to the product of the average
number of lives covered under the plan
for the plan year (determined in ac-
cordance with paragraph (c)(2) of this
section) and the applicable dollar
amount (determined in accordance
with paragraph (c)(3) of this section).

(2) Determination of the average num-
ber of lives covered under the plan—@i) In
general. To determine the average num-
ber of lives covered under an applicable
self-insured health plan during a plan
year, a plan sponsor must use one of
the following methods—

(A) The actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (c)(2)(iv) of this section);
or

(C) The Form 5500 method (described
in paragraph (¢)(2)(v) of this section).

(ii) Consistency within plan year. A
plan sponsor must use the same meth-
od of calculating the average number
of lives covered under the plan consist-
ently for the duration of the plan year.
However, a plan sponsor may use a dif-
ferent method from one plan year to
the next.

(iii) Actual count method—(A) In gen-
eral. A plan sponsor may determine the
average number of lives covered under
a plan for a plan year by adding the to-
tals of lives covered for each day of the
plan year and dividing that total by
the number of days in the plan year.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Employer A is the plan sponsor of
the Employer A Self-Insured Health Plan,
which has a calendar year plan year. Em-
ployer A calculates the sum of lives covered
under the plan for each day of the plan year
ending December 31, 2013 as 3,285,000. The av-
erage number of lives covered under the plan
for the plan year ending December 31, 2013, is
3,285,000 divided by 365, or 9,000. To calculate
the section 4376 fee for the plan under para-
graph (c)(1) of this section for the plan year
ending December 31, 2013, Employer A must
determine the applicable dollar amount
under paragraph (c)(3) of this section and
multiply that amount by 9,000.

(iv) Snapshot method—(A) In general.
A plan sponsor may determine the av-
erage number of lives covered under an
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applicable self-insured health plan for
a plan year by adding the totals of
lives covered on a date during the first,
second, or third month of each quarter
of the plan year (or more dates in each
quarter if an equal number of dates is
used in each quarter), and dividing that
total by the number of dates on which
a count was made. For purposes of this
paragraph (c)(2)(iv), each date used for
the second, third and fourth quarter
must be within three days of the date
in that quarter that corresponds to the
date used for the first quarter, and all
dates used must fall within the same
plan year. If a plan sponsor uses mul-
tiple dates for the first quarter, the
plan sponsor must use dates in the sec-
ond, third, and fourth quarters that
correspond to each of the dates used for
the first quarter or are within three
days of such corresponding dates, and
all dates used must fall within the
same plan year. The 30th and 31st day
of a month are treated as the last day
of the month for purposes of deter-
mining the corresponding date for any
month that has fewer than 31 days (for
example, if either March 30 or March 31
is used for a calendar year plan, June
30 is the corresponding date for the sec-
ond quarter). For purposes of this para-
graph (c)(2)(iv), the number of lives
covered on a designated date may be
determined using either the snapshot
factor method described in paragraph
(¢)(2)(iv)(B) of this section or the snap-
shot count method described in para-
graph (¢)(2)(iv)(C) of this section.

(B) Snapshot factor method. Under the
snapshot factor method, the number of
lives covered on a date is equal to the
sum of—

(i) The number of participants with
self-only coverage on that date; plus

(ii) The number of participants with
coverage other than self-only coverage
on the date multiplied by 2.35.

(C) Snapshot count method. Under the
snapshot count method, the number of
lives covered on a date equals the ac-
tual number of lives covered on the
designated date.

(D) Examples. The following examples
illustrate the principles of paragraphs
(c)(1) and (c)(2)(iv) of this section:

Example 1. (i) Employer B is the plan spon-
sor of the Employer B Self-Insured Health
Plan, which has a calendar year plan year.
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Employer B uses the snapshot method to de-
termine the average number of lives covered
under the plan and uses the snapshot count
method to determine the number of lives
covered on a day in the first month of each
calendar quarter of the plan year.

(ii) On January 4, 2013, the Employer B
Self-Insured Health Plan covers 2,000 lives,
on April 5, 2013, 2,100 lives, on July 5, 2013,
2,050 lives, and on October 4, 2013, 2,050 lives.
Under the snapshot method, Employer B
must determine the average number of lives
covered under the Employer B Self-Insured
Health Plan for the plan year ending Decem-
ber 31, 2013, as 8,200 (2,000 + 2,100 + 2,050 +
2,050) divided by 4, or 2,050. To calculate the
section 4376 fee under paragraph (c)(1) of this
section for the plan year ending December
31, 2013, Employer B must determine the ap-
plicable dollar amount under paragraph
(c)(3) of this section and multiply that
amount by 2,050.

Example 2. (i) Same facts as Example 1, ex-
cept that for the 2014 plan year Employer B
determines the number of lives covered that
are not covered by self-only coverage using
the snapshot factor method (that is, based on
the number of participants with coverage
other than self-only coverage multiplied by
2.35 (the factor set forth in (c)(2)(iv) of this
section)).

(ii) On January 10, 2014, Employer B Self-
Insured Health Plan provides self-only cov-
erage to 600 employees and other than self-
only coverage to 800 employees. On April 11,
2014, Employer B Self-Insured Health Plan
provides self-only coverage to 608 employees
and other than self-only coverage to 800 em-
ployees. On July 11, 2014 and October 10, 2014,
Employer B Self-Insured Health Plan pro-
vides self-only coverage to 610 employees and
other than self-only coverage to 809 employ-
ees.

(iii) Under the snapshot factor method,
Employer B must determine the average
number of lives covered under the Employer
B Self-Insured Health Plan for the plan year
ending December 31, 2014 as 9,988 [(600 + (800
x 2.35)) + (608 + (800 x 2.35)) + (610 + (809 x
2.35)) + (610 + (809 x 2.35))] divided by 4, or
2,497. To calculate the section 4376 fee under
paragraph (c)(1) of this section for the plan
year ending December 31, 2014, Employer B
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 2,497.

(v) Form 5500 method—(A) Calculation
method. A plan sponsor may determine
the average number of lives covered
under a plan for a plan year based on
the number of participants reported on
the Form 5500, ‘“‘Annual Return/Report
of Employee Benefit Plan,” or the
Form 5500-SF, ‘“‘Short Form Annual
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Return/Report of Small Employee Ben-
efit Plan,” that is filed for the applica-
ble self-insured health plan for that
plan year, provided that the Form 5500
or Form 5500-SF is filed no later than
the due date for the fee imposed by sec-
tion 4376 for that plan year. For pur-
poses of this paragraph (c)(2)(v), the av-
erage number of lives covered under
the plan for the plan year for a plan of-
fering only self-only coverage equals
the sum of the total participants cov-
ered at the beginning and the end of
the plan year, as reported on the Form
5500 or Form 5500-SF for the applicable
self-insured health plan, divided by 2.
For purposes of this paragraph (¢)(2)(v),
the average number of lives covered
under the plan for the plan year for a
plan offering self-only coverage and
coverage other than self-only coverage
equals the sum of total participants
covered at the beginning and the end of
the plan year, as reported on the Form
5500 or Form 5500-SF filed for the appli-
cable self-insured health plan.

(B) Examples. The following examples
illustrate the principles of paragraphs
(c)(1) and (c)(2)(V)(A) of this section:

Example 1. Employer C is the plan sponsor
of the Employer C Self-Insured Health Plan,
which has a calendar year plan year ending
on December 31, 2013. Employer C is required
to file a Form 5500 for the plan for the 2013
plan year by July 31, 2014. However, on July
30, 2014, Employer C obtains an automatic 22
month extension for filing the 2013 Form
55600. Employer C files the 2013 Form 5500 on
September 30, 2014 (that is, before the Octo-
ber 15 extended due date). Employer C is not
eligible to use the Form 5500 method to de-
termine the average number of lives covered
under Plan C for the plan year ending on De-
cember 31, 2013, because the 2013 Form 5500
was not filed by the original due date (that
is, by July 31, 2014) for the return that re-
ports liability for the fee imposed by section
4376 for the 2013 plan year.

Example 2. Same facts as Erxample 1, except
that the Employer C Self-Insured Health
Plan has a fiscal year plan year ending on
July 31, 2013, and offers only self-only cov-
erage. Employer C files a Form 5500 for the
Employer C Self-Insured Health Plan for the
plan year ending July 31, 2013 (the 2012 Form
55600), on the extended due date for filing the
2012 Form 5500 (May 15, 2014). Employer C is
eligible to use the Form 5500 method to de-
termine the average number of lives covered
under Plan C for the plan year ending on
July 31, 2013, because the 2012 Form 5500 had
been filed by the due date for the return that
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reports liability for the fee imposed by sec-
tion 4376 for that plan year (July 31, 2014).

Example 3. Same facts as Erample 2, pro-
vided further that the Employer C Self-In-
sured Health Plan 2012 Form 5500 reports
4,000 plan participants on the first day of the
plan year and 4,200 plan participants on the
last day of the 2012 plan year. For purposes
of calculating the fee under section 4376
using the Form 5500 method, Employer C
must treat the number of lives covered for
the plan year ending July 31, 2013, as equal to
the sum of 4,000 and 4,200 or 8,200, divided by
2, or 4,100. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
plan year ending July 31, 2013, Employer C
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 4,100.

Example 4. Same facts as Example 3, except
that the Employer C Self-Insured Health
plan offers self-only coverage and family
coverage. For purposes of calculating the fee
under section 4376 using the Form 5500 meth-
od, Employer C must treat the number of
lives covered for the plan year ending July
31, 2013, as equal to the sum of 4,000 and 4,200,
or 8,200. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
plan year ending July 31, 2013, Employer C
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 8,200.

(vi) Special rule for health FSAs and
HRAs. For purposes of this section, if a
plan sponsor does not establish or
maintain an applicable self-insured
health plan other than a health flexible
spending arrangement (health FSA) (as
described in section 106(c)(2)) or a
health reimbursement arrangement (as
described in Notice 2002-45 (20022 CB
93)) (HRA), the plan sponsor may treat
each participant’s health FSA or HRA
as covering a single life (and therefore
the plan sponsor is not required to in-
clude as lives covered any spouse, de-
pendent, or other beneficiary of the in-
dividual participant in the health FSA
or HRA, as applicable). If a health FSA
or HRA that is an applicable self-in-
sured health plan has the same plan
sponsor and plan year as another appli-
cable self-insured health plan other
than a health FSA or HRA, the two ar-
rangements may be treated as a single
plan under paragraph (b)(1)(iii) of this
section. However, the special counting
rule in this paragraph applies only for
purposes of the health FSA or HRA
and, therefore, applies only for pur-
poses of the participants in the health
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FSA or HRA that do not participate in
the other applicable self-insured health
plan. The participants in the health
FSA or HRA that participate in the
other applicable self-insured health
plan will be counted in accordance with
the method applied for counting lives
covered under that other plan as de-
scribed in paragraph (b)(2)(i) of this
section. See §601.601(d)(2) of this chap-
ter.

(vii) Special rule for lives covered solely
by the fully-insured options under an ap-
plicable self-insured health plan—(A) In
general. If an applicable self-insured
health plan provides accident and
health coverage through fully-insured
options and self-insured options, the
plan sponsor is permitted to disregard
the lives that are covered solely under
the fully-insured options in deter-
mining the lives covered taken into ac-
count for the actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section), the snapshot method (de-
scribed in paragraph (c)(2)(iv) of this
section), and the Form 5500 method (de-
scribed in paragraph (c¢)(2)(v) of this
section).

(B) Example. The following example
illustrates the principles of paragraph
(c)(2)(vii) of this section:

Example. (i) Employer C is the plan sponsor
of the Employer C Health Plan (Plan P). The
Plan offers self-only or family health and ac-
cident coverage under fully-insured or self-
insured options. On June 28, 2015, Employer C
files a Form 5500 for Plan P for the plan year
ending December 31, 2014 indicating: (1) a
total of 4,000 plan participants on the first
day of the 2014 plan year; and (2) a total of
4,200 plan participants on the last day of the
plan year. Employer C determines that there
were 3,000 plan participants (and their fami-
lies, as applicable) covered under the fully-
insured option offered under the plan on the
first day of the 2014 plan year, and 2,900 plan
participants (and their families, as applica-
ble) covered under the fully-insured option
on the last day of the 2014 plan year. Em-
ployer C uses the Form 5500 method to cal-
culate the number of lives covered for the
2014 plan year.

(ii) Pursuant to paragraph (c)(2)(vii) of this
section, Employer C determines the number
of lives covered for the 2014 plan year as: the
sum of 1,000 (4,000 total participants on the
first day of the plan year—3,000 participants
covered by the specified health insurance
policy on the first day of the plan year) and
1,300 (4,200 total participants—2,900 partici-
pants covered by the specified health insur-
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ance policy on the first day of the plan year),
or 2,300. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
2014 plan year, Employer C must determine
the applicable dollar amount under para-
graph (c)(3) of this section and multiply that
amount by 2,300.

(viii) Special rule for the first year the
fee is in effect. Notwithstanding para-
graph (¢)(2)(1) of this section, for a plan
year beginning before July 11, 2012, and
ending on or after October 1, 2012, a
plan sponsor may determine the aver-
age number of lives covered under the
plan for the plan year using any rea-
sonable method.

(3) Applicable dollar amount. For a
plan year ending on or after October 1,
2012, and before October 1, 2013, the ap-
plicable dollar amount is $1. For a plan
yvear ending on or after October 1, 2013,
and before October 1, 2014, the applica-
ble dollar amount is $2. For any plan
year ending in any Federal fiscal year
beginning on or after October 1, 2014,
the applicable dollar amount is equal
to the sum of—

(i) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the Na-
tional Health Expenditures most re-
cently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(4) Examples. The following examples
illustrate the principle of paragraph
(c)(3) of this section.

Example 1. (Calendar year plan). (i) Plan
Sponsor C maintains Plan X which has a cal-
endar year plan year; the plan continues in
operation for the entire calendar years 2012
through 2019. Plan X is an applicable self-in-
sured health plan, within the meaning of
§46.4376-1(b)(1), and Plan Sponsor C is liable
for the fee imposed by section 4376, deter-
mined in accordance with these regulations,
beginning with the 2012 plan year—the plan
year beginning January 1, 2012, and ending
December 31, 2012—and ending with the 2018
plan year—the plan year beginning January
1, 2018, and ending December 31, 2018. In ac-
cordance with §40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed to
report and pay the fee imposed by section
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4376 for Plan X covers the 2012 plan year
(January 1, 2012, through December 31, 2012)
and must be filed no later than July 31, 2013,
and the fee reported on this form must be
calculated by multiplying the average num-
ber lives by $1 (the applicable dollar amount
in effect for plans with plan years beginning
on or after October 1, 2012, and before Octo-
ber 1, 2013); and

(ii) The last Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year
(January 1, 2018, through December 31, 2018)
and must be filed no later than July 31, 2019,
and the fee reported on this form must be
calculated wusing the applicable dollar
amount in effect for plan years ending on or
after October 1, 2018, and before October 1,
2019.

Example 2. (Fiscal year plan). (i) Plan Spon-
sor B maintains Plan W, which has a fiscal
year plan year ending on July 31; the plan
continues in operation for the entire fiscal
year plan years from August 1, 2012, through
July 31, 2019. Plan W is an applicable self-in-
sured health plan, within the meaning of
§46.4376-1(b)(1), and Plan Sponsor B is liable
for the fee imposed by section 4376, deter-
mined in accordance with these regulations,
beginning with the 2012 plan year—the plan
year beginning on August 1, 2012, and ending
on July 31, 2013—and ending with the 2018
plan year—plan year beginning on August 1,
2018, and ending July 31, 2019. In accordance
with §40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2012 plan year (Au-
gust 1, 2012, through July 31, 2013) and must
be filed no later than July 31, 2014, and the
fee reported on this form must be calculated
by multiplying the average number lives by
$1 (the applicable dollar amount in effect for
plans with plans years beginning on or after
October 1, 2012, and before October 1, 2013);
and

(iii) The last Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year (Au-
gust 1, 2018, through July 31, 2019) and must
be filed no later than July 31, 2020, and the
fee must be calculated using the applicable
dollar amount in effect for plan years ending
on or after October 1, 2018, and before Octo-
ber 1, 2019.

(d) Effective/Applicability date. This
section applies for plan years that end
on or after October 1, 2012, and before
October 1, 2019.

§46.4377-1 Definitions and

rules.
(a) Definitions. The following defini-
tions apply for purposes of sections 4375
and 4376 and §§46.4375-1 and 46.4376-1.

special
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(1) Accident and health coverage. The
term accident and health coverage
means any coverage that, if provided
by an insurance policy, would cause
such policy to be a specified health in-
surance policy (as defined in section
4375(c) and §46.4375-1(b)(1)). Accident
and health coverage also includes cov-
erage for an active employee, a former
employee, or a qualifying beneficiary
that is continuation coverage required
under the Consolidated Omnibus Budg-
et Reconciliation Act of 1985 (COBRA)
or similar continuation coverage under
other federal law or under state law.

(2) Individual residing in the United
States—(i) The term individual residing
in the United States means an individual
with a place of abode in the United
States.

(ii) Determination of place of abode.
For purposes of paragraph (a)(2) of this
section, an issuer or a plan sponsor
may rely on the most recent address on
file with the issuer or plan sponsor and
may treat the primary insured and the
primary insured’s spouse, dependents,
or other beneficiaries covered by the
policy as having the same place of
abode. For this purpose, the primary
insured is the individual covered by the
policy whose eligibility for coverage
was not due to that individual’s status
as the spouse, dependent, or other ben-
eficiary of another covered individual.

(3) United States. The term United
States includes American Samoa,
Guam, the Northern Mariana Islands,
Puerto Rico, the Virgin Islands, and
any other possession of the United
States.

(4) Federal fiscal year. The term Fed-
eral fiscal year means the year begin-
ning on October 1 and ending on the
following September 30.

(b) Treatment of exempt governmental
programs—(1) In general. The fees im-
posed by sections 4375 and 4376 do not
apply to any covered life under an ex-
empt governmental program as defined
in paragraph (b)(2) of this section.

(2) Exempt governmental program. For
purposes of this section, exempt govern-
mental program means any—

(i) Insurance program established
under title XVIII of the Social Security
Act;
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(ii) Medical assistance program es-
tablished by title XIX or XXI of the So-
cial Security Act;

(iii) Program established by Federal
law for providing medical care (other
than through insurance policies) to in-
dividuals (or their spouses and depend-
ents) by reason of such individuals
being (or having been) members of the
Armed Forces of the United States; and

(iv) Program established by Federal
law for providing medical care (other
than through insurance policies) to
members of Indian tribes (as defined in
section 4(d) of the Indian Health Care
Improvement Act).

(c) Effective/Applicability date. This
section applies to all policy and plan
years that end on or after October 1,
2012, and before October 1, 2019.

Subpart D—Excise Tax on Obliga-
tions Not in Registered Form

§46.4701-1 Tax on issuer of registra-
tion-required obligation not in reg-
istered form.

(a) In general. Section 4701 imposes a
tax (determined under paragraph (c) of
this section) on any person (referred to
as the issuer) who issues an obligation
that—

(1) Is a registration-required obliga-
tion, and

(2) Is not issued in registered form.

(b) Definitions—(1) Person. The term
“person’’ includes all governmental en-
tities.

(2) Obligation. The term ‘‘obligation”
includes bonds debentures, notes, cer-
tificates and other evidences of indebt-
edness regardless of how denominated.

(3)  Registration-required  obligation.
The term ‘‘registration-required obli-
gation’ has the same meaning as when
used in section 163(f) (and the regula-
tions thereunder) which relates to the
denial of a deduction for interest on
certain obligations not in registered
form. However, the term ‘‘registration-
required obligation’ does not include
any obligation which would otherwise
be exempt from Federal income tax
under section 103(a) or any other provi-
sion of law.

(4) Registered form. The term ‘‘reg-
istered form’ has the same meaning as
when used in section 103(j) (and the
regulations thereunder) which relates
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to obligations which must be in reg-
istered form to be tax-exempt.

(5) Issuer. Except as provided in
§1.163-5T(d) (relating to pass-through
certificates) and §1.163-5T(e) (relating
to REMICs), the ‘‘issuer’ is the person
whose interest deduction would be dis-
allowed solely by reason of section
163(£)(1).

(6) Date of Issuance. (i) For obliga-
tions intended to be offered to the pub-
lic, the term ‘‘date of issuance’ means
the date the obligation is first sold to
the public at the issue price.

(ii) For an obligation which is pri-
vately placed, the term ‘‘date of
issuance’ is the date the obligation is
first sold by the issuer.

(7) Issue price. See section 1273 (b) and
the regulations thereunder for the defi-
nition of ‘‘issue price”’.

(c) Rate and computation of tax. The
tax under section 4701(a) is imposed in
an amount equal to the product of—

(1) 1 percent of the principal amount
of the obligation, multiplied by

(2) The number of calendar years (or
portions thereof) during the period be-
ginning on the date of issuance of the
obligation and ending on the date of
maturity.

For purposes of this paragraph, the
term ‘‘principal amount” for a dis-
counted obligation is the issue price,
and for all other obligations, including
obligations sold at a premium, the
term ‘‘principal amount’ is the stated
redemption price at maturity.

(d) Payment of tax. Every person who
incurs liability for the tax imposed by
section 4701 is required to file a return
in accordance with section 6011 and
§46.6011(a)-1 relating to the general re-
quirement of a return, statement or
list.

(e) Effective date. The provisions of
this section shall apply to obligations
issued after December 31, 1982, unless
issued on the exercise of a warrant or
the conversion of a convertible obliga-
tion if the warrant or obligation was
offered or sold outside the United
States without registration under the
Securities Act of 1933 and was issued
before August 10, 1982. See section
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310(d)(3) of the Tax Equity and Fiscal
Responsibility Act of 1982.

[T.D. 8102, 51 FR 33594, Sept. 22, 1986; 51 FR
36392, Oct. 10, 1986, as amended by T.D. 8300,
55 FR 19627, May 10, 1990]

PART 486—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Subpart A—Introduction

Sec.

48.0-1 Introduction.

48.0-2 General definitions and attachment
of tax.

48.0-3 Exemption certificates.

Subparts B-E [Reserved]

Subpart F—Special Fuels

48.4041-0 Applicability of regulations relat-
ing to diesel fuel after December 31, 1993.

48.4041-3 Application of tax on sales of spe-
cial motor fuel for use in motor vehicles
and motorboats.

48.4041-4 Application of tax on sales of lig-
uid for use as fuel in aircraft in non-
commercial aviation.

48.4041-5 Sales of diesel and special motor
fuels and fuel for use in aircraft; rules of
general application.

48.4041-6 Application of tax on use of tax-
able liquid fuel.

48.4041-7 Dual use of taxable liquid fuel.

48.4041-8 Definitions.

48.4041-9 Exemption for farm use.

48.4041-10 Exemption for use as supplies for
vessels or aircraft.

48.4041-11 Tax-free sales of fuel for use in
noncommercial aviation only if sellers
and certain purchasers are registered.

48.4041-12 Sales by United States, etc.

48.4041-13 Other credits or refunds.

48.4041-14 Exemption for sale to or use by
certain aircraft museums.

48.4041-15 Sales to States or political sub-
divisions thereof.

48.4041-16 Sales for export.

48.4041-17 Tax-free retail sales to certain
nonprofit educational organizations.

48.4041-18 Fuels containing alcohol.

48.4041-19 Exemption for qualified methanol
and ethanol fuel.

48.4041-20 Partially exempt methanol and
ethanol fuel.

48.4041-21 Compressed natural gas (CNG).

Subpart G—Fuel Used on Inland
Waterways

48.4042-1 Tax on fuel used in commercial
waterway transportation.

48.4042-2 Special rules.

48.4042-3 Certain types of commercial wa-
terway transportation excluded.
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Subpart H—Motor Vehicles, Tires, Tubes,
Tread Rubber, and Taxable Fuel

AUTOMOTIVE AND RELATED ITEMS

MOTOR VEHICLES

48.4052-1 Heavy trucks and trailers; certifi-
cation requirement.

48.4061(a) [Reserved]

48.4061(a)-1 Imposition of tax; exclusion for
light-duty trucks, etc.

48.4061(a)-2 Bonding of importers.

48.4061(a)-3 Definitions.

48.4061(a)-4 Parts or accessories sold on or
in connection with chassis, bodies, etc.

48.4061(a)-5 Sale of automobile truck bodies
and chassis.

48.4061(b) [Reserved]

48.4061(b)-1 Imposition of tax.

48.4061(b)-2 Definition of parts or acces-
sories.

48.4061(b)-3 Rebuilt, reconditioned,
paired parts or accessories.

48.4061-1 Temporary regulations with re-
spect to floor stock refunds or credits on
cement mixers.

48.4062(a) [Reserved]

48.4062(a)-1 Specific parts or accessories.

48.4062(b) [Reserved]

48.4062(b)-1 Rebuilt parts or accessories sold
on an exchange basis.

48.4063-1 Tax-free sales of bodies to chassis
manufacturers.

48.4063-2 Tax-free sales of parts or acces-
sories sold for resale on or in connection
with the first retail sale of a light-duty
truck.

48.4063-3 Other tax-free sales.

48.4064-1 Gas guzzler tax.

or re-

TIRES, TUBES, AND TREAD RUBBER

48.4071-1 Imposition and rates of tax.

48.4071-2 Determination of weight.

48.4071-3 Imposition of tax on tires and
tubes delivered to manufacturer’s retail
outlet.

48.4071-4 Original equipment tires on im-
ported articles.

48.4072-1 Definitions.

48.4073 [Reserved]

48.4073-1 Exemption of tires of certain sizes.

48.4073-2 Exemption of tires with internal
wire fastening.

48.4073-3 Exemption of tread rubber used for
recapping nonhighway tires.

48.4073-4 Other tax-free sales.

TAXABLE FUEL

48.4081-1 Taxable fuel; definitions.

48.4081-2 Taxable fuel; tax on removal at a
terminal rack.

48.4081-3 Taxable fuel; taxable events other
than removal at the terminal rack.

48.4081-4 Gasoline; special rules for gasoline
blendstocks.
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